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Comings and goings
Profiles of Bradley, Fox, Simma, McCree
The Law School faculty and
administrative staff continue to
be strengthened by the addition
of new members. In the present
issue, LQN presents profiles of
Michael Bradley, an expert on corporate finance; Merritt B. Fox, a
specialist in securities; Bruno
Simma, an internationally renowned scholar on human rights
law; and Dores McCree, a new
student services administrator
who has had extensive contact
with the legal profession. We
are also including news of
Head Reference Librarian
Linda Maslow's departure for
a parallel post at the U.S.
Supreme Court Library.

are really the result of economic conditions and would have happened
in any case. Asked about the traditional idea that competition is good
for the economy, Bradley explains,
"We should realize that we are in a
world economy and that to compete
with multi-national conglomerates,
companies have to be a minimum
size." Another benefit of hostile
takeovers, he argues, is that they
"force corporate managers to be
vigilant of what is going on in the
marketplace and to comply with the
discipline of the takeover market."

Michael Bradley
Champion of hostile takeovers
A highly controversal issue in corporate governance recently has been
the desirability of hostile takeovers.
Michael Bradley, a nationally renowned professor of finance at the
U-M Business School who now
holds a joint appointment at the
Law School, believes that hostile
takeovers are beneficial to the nation's economy. "While there is an
inherent suspicion of these transaction5," asserts Bradley, research
indicates that they result in a higher
value allocation of corporate resources and that the claims of
detrimental effects are unfounded."
The Everett E. Berg Professor of
Business Administration and one of
the country's leading specialists in
the area of corporate control, Bradley
describes problems blamed on hostile takeovers as "smokescreens,"
explaining that occurrences such as
plant closings or reduction in wages
0
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and then as manager of market research. He earned his M.B.A. while
working at GTE by attending night
school at Syracuse University. In
1973, Bradley continued his studies
at the University of Chicago's economics department and started
working on his Ph.D. in the business school the following year. In
1978 he joined the faculty of the University of Rochester.
A member of the U-M Business
School faculty since 1981, Bradley
began teaching courses at the
law School in 1983. Known as an
outstanding teache~ he is also recognized an an incisive scholar
whose research is widely cited in academic journals and Supreme Court
decisions. His joint appointment
was viewed as an important intellectual bridge between the schools
of business and law. Commenting
on the importance of teaching law
students, Bradley says, "Corporate
control issues have spilled into the
law school. lawyers, especially
those going into business law, need
to be aware of these issues and economic issues in general." Bradley
believes that, with courts more likely
to accept economic arguments, this
knowledge is becoming increasingly
important to law students.

Grace Shackman

Merritt Fox
Corporate and securities law specialist
Michael Bradley
A native of Pittsburgh, Pennsylvania, Bradley moved with his
family to Potlatch, Idaho, where his
father bought a general store in 1965.
"It was quite a change, going from
an urban setting to a small town,"
Bradley recalls. "But I liked Idaho
enough to go to college there."
After graduating from the University of Idaho with a major in applied
economics, Bradley moved back to
Pennsylvania to work for GTESylvania, first as a systems engineer

"Too much investment decision
making is occuring within corporations at the top," states Merritt B.
Fox, a specialist in corporate and
securities law who joined the faculty
this fall. Current practices, he feels,
"not only result in investments that
enhance the interests of management more than those of shareholders, but they stifle innovation
as well."
Fox developed this thesis in his
recent book, Industrial Perfvrmance in
a Dynamic Economy: Theory, Practice
1
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and Pol.icy. "I wanted to ask why
we have taken for granted the
notion that corporations can retain
as much earnings as their management wants/ he explams. "It's worth
reexamining our very strong
presumption that the amount of
earnings to be retained is management's decision alone."
Fox's appointment to the faculty
demonstrates the I.aw School's
strengthening commitment to the
field of law and economics. His
credentials include both a Ph.D.
in economics and a J.D. from Yale;
more than six years of experience
with the Wall Street firm of Geary,
Gottlieb, Steen & Hamilton; and
eight years as a law professor at
Indiana University in Bloomington.
In both private practice and in
teaching, Fox~ interest in law and
economics has been focused upon
international finance, corporate
law, and securities law.
Fox has had wide ranging experience in areas unrelated to
economics. At Yale, he worked for
six years with political scientist and
law professor Harold Lasswell on a
project that explored the relationship
between politics and architecture.
Fox started out as a research assistant, taking photographs of over
1000 political buildings around the
world, and later became a collaborator with Lasswell in writing
The Signature of Power, the book
that grew out of the project.
While in New York, Fox married
Ann Gellis, an associate with
Geary, Gottlieb, who subsequently
went into city government. In 1980,
they both accepted appointments at
the Indiana University Law School
in Bloomington. At present Gellis
remains with the couple's two sons
in Bloomington, where she teaches
property and local government law,
while Fox commutes to Ann Arbor.
The contractual or agency theory
of corporations is one area in which
Fox is developing an economics
based critique. "1be thrust of this
theory," he explains, His that the cor2
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Bruno Simma
A leading figure in international law

Merritt B. Fox
poration's articles of incorporation
are, in essence, a contract among
shareholders and management." The
analogy to contract theory suggests
that the terms of the articles are presumptively in the best interests of
shareholders, and, thus, should be
strictly construed when in conflict
with the state corporation code.
Fox disagrees. The assumption that
corporate articles are in the best interests of shareholders is Hnot as
dependable as these £.1eorists claim.
As a result, contractual theorists unduly limit the appropriate role of the
legislature and the courts in structuring corporate decision making."
Fox plans to become involved in
the debate over "what disclosure
regulations should look like in an increasingly global securities market."
Fox has found teaching at Michigan very exciting. "There appears
to be a large student interest in the
areas in which I teach," he observes.
"Many of the students are willing
both to master the technical details
inherent in the subjects and to grapple in a sophisticated way with the
policy issues that stand behind
them. I enjoy the challenge."

"It's a busy schedule," said Bruno
Simma modestly, "but it does provide a regular dose of change."
Recognized throughout Europe as
one of the two or three leading figures in international law, Simma will
be teaching at the Law School each
fall. He also retains his posts
as professor of international law and
European Community law, and as
director of the Institute of International Law at the University of
Munich. He looks forward to his
months in Ann Arbor: "In fact,
when I come to Ann Arbo~ 12
of 15 things that bother me I
leave behind."
Sirnrna is the co-author (with the
late Alfred Verdross) of the most
prominent textbook on international
law in the German language, Universelles Volkerrecht (3rd edition, 1984).
He is currently working on an English edition, which he plans to use
in teaching his American students.
Simma is also the editor of a 55article commentary on the Charter
of the United Nations, due to be
published in time for the United Nation's 45th anniversary. "There will
be two volumes, one in English and
one in German," he explains. "There
has been nothing comparable in
English since 1969 ." Simrna is also
co-editor of a 31-volume documentation of international environmental
law, entitled International Protection of

the Environment: Treaties and Related
Documents (1975-1983).
Simma is fluent in German, English, French, and Italian. He grew
up in Bludenz, Austria, and spent a
year in high school at Alleman High
School in Rock Island, Illinois. He
received his doctorate of law from
the University of Innsbruck in 1%6.
His year at the U-M Law School in
1986 was only one of several visiting
appointments he has held in Europe
and in the United States.

B

Bruno Simma
Simma has been a governmentappointed representative to the
United Nations' Committee on Economic, Social and Cultural Rights
since 1986, a position for which he
expresses tremendous enthusiasm.
"I am one of 18 independent experts
who review reports submitted by
the member countries of the International Covenant of Economic, Social
and Cultural Rights. We, in tum,
report to the Economic and Social
Council of the United Nations. I find
that the reports, and the meetings,
provide excellent insights into the
possibilities and limits of human
rights, and the difficulties of
working with sovereign nations."
Governments, said Simma, are
schizophrenic - "a pack of wolves
talking about the protection of
sheep" - and he finds the opportunity to work face to face with
government officials instructive.
Since 1985, Simma has also been a
member of the International Olympic Committee's Court of Arbitration
in Sports. The Court's objective is to
move the resolution of controversial
issues concerning Olympic competitors away from national courts, in
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order to assure a fair hearing for participants. ''The system is relatively
undeveloped - with few precedents
and little doctrine," noted Simma,
"and as members of the Court we
are faced with the task of working
with a legal grey cloud." The question of the legal status of South
African runner Zola Budd and the
issue of the appropriate penalty imposed on Canadian track star Ben
Johnson are examples of issues
which may come before the Court
in the future.
In addition to these professional
activities, Simma has found time to
enjoy some of Ann Arbor's fall pleasures, including attendance at the
Miami-Michigan football game.
"I found interesting," remarked
Simma, "the lack of aggression in
the audience, despite the intensity
with which preparations were
made. There were jokes flying back
and forth between the Michigan
and the Miami fans - compared
to a soccer game in Munich, this
was relaxed."

Marija Willen, Law, '89

Dores McCree
An irwaluable resource
Dores McCree joined the Law
School last fall as a student services
associate and special projects administrator. She is the first person
to hold this position, which was
created to fill a void in the area of
minority affairs. She spends much
of her time working with minority
students - in recruitment, placement, and alumni activities, as well
as coordinating special projects.
"She has a vast understanding of
the structure of the legal world and
thinks creatively about ways our students might tap into it," observes
Associate Dean Sue Eklund.
About her interaction with students, Mrs. McCree emphasizes,
"My door is open to all students,

s

Dores McCree
not just minority students." For instance, she expressed concern over
the special problems facing women
law students who have young children. "The demands and pressures
on them are infinitely greater than
those confronting the single, childless student," she explains. "I feel
that this group needs a good bit
of support."
Mrs. McCree has been working
with Placement Director Nancy
Krieger to develop meaningful
minority placement programs. "She's
an invaluable resource to our office
and is a joy to work with," states
Krieger. Another area of involvement
has been with the Financial Aid Office. Through Mrs. McCree's efforts,
the General Motors Corporation recently awarded the Law School a
$100,000 grant for minority student
scholarships over a five-year period.
A graduate of Wayne State University, Mrs. McCree earned a
library degree from Simmons College in Boston and pursued a long
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and varied career as a librarian. She
previously served at the Wayne
County General Hospital Library,
the Detroit Public Library, the
University of Michigan Extension
Library, and the Federal rrade Commission Library in Washington.
Apart from her professional
background, Mrs. McCree has had
extensive contact with the legal field
and legal education as the spouse of
the late Wade H. Mccree, Ji: who
served as judge, U.S. Solicitor General, and Law School professor. Mrs.
McCree is also the mother of two
successful attorneys - Kath}.een
McCree Lewis (U-M Law '73), a
partner at Dykema Gosset in Detroit; and Wade Harper McCree, an
associate at Lewis, White & Oay in
Detroit. Her other daughte~ Karen
McCree, is an assistant in the Cultural Affairs Department in the
Manhattan Borough President's
office in New York Oty.
Mrs. McCree has this advice to
offer law students: "Don't take yourselves too seriously. Law school is
only three years of your life and then
it's over; it's an interim, not
an eternity."

Dianne Miller, I.aw, '89

Linda Maslow
Head reference librarian moves on to
Supreme Court
After four years as the head
reference librarian at the U-M Law
Library, Linda Maslow assumed a
parallel post at the U.S. Supreme
Court Library in the nation's capital
last October. "I could not imagine a
better job. After four years you start
to think about moving on, but usually you have to think about moving
into a position that is purely administrative with less contact with
people. The reason that I liked research and reference is because of
the contact with the students and
faculty," she said.

4

R

I

E

F

Linda Maslow

A 1980 graduate of the Harvard
Law School, Maslow worked for two
years as an associate with Webster
and Sheffield, a New York law firm,
but found the work unrewarding.
In 1982, she began working on a
Master's in Library Science (MLS)
at the U-M School of Library Science, supported by a fellowship
from the Council of Library Resources. This course of study
included an internship that took her
to Northwestern University, where
she worked in both the general university library and the law library.
While working there, a person on
Michigan's law library staff went on
maternity leave and Maslow was appointed to a one-yeM, temporary
position as a reference librarian.
During that yeM, the reference department head position at Michigan
became available and she landed the
job in September 1984.
"This is certainly a very researchoriented library," said Maslow. "In
addition, we are not only involved
with the collection of strictly legal

s
materials. We collect on the basis of
faculty research and teaching interests so that we have current collections in many diverse fields, such
as anthropology, sociology, economics, and the humanities.
In explaining how she came
across the notice about her new job
at the Supreme Court Library, Maslow attributed her good fortune to
attending a recent meeting of the
American Association of Law
Librarians (AALL) in Atlanta. "The
availability of the position was made
known at that meeting," she said,
noting that Margaret Leary, director
of the Michigan Law Library, is the
current president of the AALL. ~s
you might imagine, working as a
law librarian for the U.S. Supreme
Court is an enormously desirable
position. I applied and was called
for an interview. I ultimately got the
job," she said.
"I have always been a big-city
person and wanted to return to
the east," added Maslow, a native
New Yorker. "But I really have been
impressed with Ann Arbor - its
students and intellectual environment. I really enjoyed working here
and will miss many of the people."

Clinton Elliott, I.aw, '91
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Eclectic economist
Noll visits as Sunderland Fellow
There is nothing that doesn't
interest Roger G. Noll, last fall's
Sunderland Fellow at the Law
School. His official title at Stanford
University is professor of economics,
yet he has applied his expertise
to extensive research in areas as
diverse as broadcast and cable regulation, the environment, and
professional sports.
Regardless of the specific area,
Noll's work centers around government regulation and, in his words,
"how the institutional arrangements
matter - how structure affects performance." He is most interested
in the consequences of regulation,
focusing on observing the failure
of programs. "I want to know why
this phenomenon happens," he says.
"Could one predict failure from
the way a government program
is structured?"
Noll first visited the Law School
a year and a half ago as a guest lecturer for a session of Professor James
Krier's law and economics seminar.
Noll and Krier were colleagues on
the faculty at the California Institute
of Technology in the '70s.
Noll used the fellowship to clear
up a backlog in his work before
starting on his next project. The
work that he finished includes a
book on the economics and politics
of government research and development policy. He also wrote a
paper with Krier on the limitations
of humans' cognitive functions on
the ability to perceive risk, and the
implications for regulatory policy.
Noll describes this project as
"thinking about disasters."
Finally, he finished a paper comparing Japanese structural policies to
those in the U.S. Noll presented this
piece at an international conference
in Japan in November.

Roger Noll
After returning from Japan, Noll
devoted the remainder of his time at
Michigan to research on the policy
effects of the Granger movement
in the Midwest in the 1850s on
formulation of economic regulatory policies.
Noll received a B.S. in mathematics from the California Institute of
Technology and both an AM. and
a Ph.D. in economics from Harvard
University. Before joining Stanford
University as a professor of economics in 1984, Noll was professor and
chairman of the Division of Humanities and Social Sciences at CIT. He
served as a senior economist on the
President's Council of Economic Advisors and also as a senior fellow at
the Brookings Institute.

Noll has worked extensively with and in
government advising on
policy design and implementation. In addition to
his position with the CEA,
he has consulted for a number of government entities
including NASA, the Internal Revenue Service, the
Environmental Protection
Agency, and the Federal
Communications Commission. He currently sits on
the Advisory Council of the
National Science Foundation
and the Energy Research
Advisory Board of the
Department of Energy.
Noll's consulting activities
extend beyond the public
and into the private sector.
His projects include consultantships with professional
sports teams and leagues;
!! he has advised the players
~ associations of major league
~ baseball, the NBA, and the
" NFL on their collective bargaining agreements. Noll
was also hired as a consultant by the United States Football
League in their unsuccessful antitrust suit against the National
Football League.
The Thomas E. Sunderland
Fellowship is awarded annually to
support scholars for a semester or
an academic year of residence at the
Law School. The fellowship is open
to persons in fields other than law
whose interests in some way relate
to the study of law. Fellows are not
required to teach while at the Law
School. To encourage their scholarship, fellows are provided with office
space and support staff, and may
draw upon the resources of the
entire University.

Dianne Miller, Law, '89
5
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New chairs
Cooper, Krier receive named professorships
In re::o~tion of their significant
contributions to legal scholarship
and their distinction in the classroom, Professors Edward H. Cooper
an? James E. Krier have been appomted to named professorships.
Cooper has been named the Thomas
M. Cooley Professor of law and
Krier, the Earl Warren Delano
Professor of law.

Edward H. Cooper, who serves as
associate dean for academic affairs
~ highly regarded for a leading ~a
tise on federal jurisdiction and civil
procedure, which he coauthored
and for his work in antitrust law.'
~s a teacher, Professor Cooper is
widely respected by students," said
Dean Lee C. Bollinger. ~s associate
dean, he has managed to be both
supremely efficient and beloved by
his colleagues."

Edward H. Cooper
6

Cooper joined the Law School
faculo/ ~ 1972, f<?llowing private
practice m Detroit and teaching at
the Wayne State University law
School and at the University of Minnesota law School. He received his
AB. degree from Dartmouth College in 1961 and his LL.B. from
Harvard law School in 1964.
Professor Cooper presently serves
as a reporter on the Committee on
Federal-State Jurisdiction for the
Judicial Conference of the United
States. He is also an advisor to the
American Law Institute on its Restatement _[Second] of Judgments
as well as its Complex Litigation
Project. He was recently elected to
the Council of the American Law Institute, one of the most prestigious
bodies in American law.

fames E. Krier

s
James E. Krier has authored and
coauthored a large number of arti~es and books, primarily in the
fields of property law and environmental law. As Dean Bollinger
noted, "~rofessor Krier has enjoyed
outstanding success in teaching,
not only his primary subjects of
environmental law and property law,
but also.s:ich innovative subjects as
legal wnting for a lay audience."
Much of his writing employs the
tools of economic analysis and the
perspectives of other social sciences
to illuminate and guide legal doctrine. Krier's book, Property,
coauthored with Professor Jesse
Dukeminier of the UCLA law
School and now in its second
edition, is the most widely used
property course book in the
United States.
After graduating from the University of Wisconsin law School
Krier served as a law clerk to the late
Roger J. Traynor, chief justice of the
Supreme Court of California. He
practiced law with
Arnold & Porter in
Washington, D. C. and
served as professor of
law at UCLA and
Stanford before joining the Michigan law
School faculty in 1983.
Krier, who regularly
consults with governmental agencies on
environmental problems, is directing his
current research toward problems of risk
management.
1
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The sporting life
Kahn serving as Big Ten representative
Douglas Kahn, the Paul G. Kauper
Professor of Law, has been appointed a faculty representative to the
Big Ten Conference, which regulates
the operation of athletic programs at
the universities that comprise the
Big Ten. Professor Kahn is one of the
two faculty representatives for the
University of Michigan. Attendant
to that appointment, Kahn will also
serve as a member of the Board in
Control of Intercollegiate Athletics at
the University of Michigan, and he
will serve as one of the University's
representatives to the annual meeting of the National Collegiate
Athletic Association.
Among its numerous tasks, the
Big Ten Conference establishes the
academic standards that a student

must satisfy for eligibility to compete in intercollegiate sports;
establishes the standard of conduct
for recruitment of student athletes
and for their treatment while they
are enrolled in school; monitors the
conduct of the Big Ten universities
to determine whether the academic
and non-academic standards of the
conference have been violated; determines the sanctions that are
applied to a school that has been
found to have violated the conference's rules; and negotiates
television contracts for the member
schools.
Professor Kahn is following in the
footsteps of several former members
of the law faculty who served for

Douglas Kahn
some years as faculty representatives. Professors Marcus Plant and
Ralph Aigler each served in this
post with distinction.

Meeting global challenges
Jackson appointed U-M associate v. p. for international affairs
John H. Jackson, the Hessel E.
Yntema Professor of Law and a specialist in legal issues related to world
trade, was recently appointed associate vice president for academic
affairs with responsibility for the
U-M's international activities. The
appointment is intended to highlight the importance of international
and area studies at the University.
U-M President James J. Duderstadt, who helped establish the
new position while he was provost,
explained, "The depth and richness
of our intellectual resources make
the U-M one of the premier institutions in the nation for meeting the
global challenges of the twenty first
century. The University encompasses distinguished area studies

centers, excellent international curricula in many disciplines, and a
faculty that is highly regarded in
international fields of scholarship.
Professor Jackson's appointment will
provide coordination and visibility
to these extensive international
capabilities which exist on
our campus."
Part of Jackson's task will be to
assist in designing an administrative
structure that can efficiently handle
communication and coordination of
international studies and research.
A key challenge, said Jackson, will
be to prevent the daily operational
activities from crowding out the
more important task of developing
some plans and insights for the
future of the University."
0

John H. Jackson
Jackson will continue to teach at
the Law School on a half time basis
while he holds the administrative
post. While admitting that he
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regrets having to postpone some of
his planned research and teaching,
he said that he considered the task
he was asked to undertake sufficiently important to take precedence
over his other plans. The administrative appointment, he says, "offers
the opportunity to coordinate some
of the planning which is already
going on within the law School
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about international legal studies
with the broader plans of the
University as a whole."
A member of the law School
faculty since 1966, Jackson has
also served as general counsel of the
U.S. Office of Trade Representative,
as a Rockefeller Foundation Fellow
studying the European Common
Market, as a consultant to the U.S.

Time out for humor
Seligman expounds on the poetry of corporate law

Professor Joel Seligman, widely
known for his work in the area of
securities regulation, is currently
working on the third edition of
Louis Loss's treatise on the subject.
As of early December, Seligman and
Loss had already completed a sizeable portion of this monumental
task: three volumes out of a total of
twelve had already been published
and another was soon forthcoming.
Published by Little, Brown, the new

treatise is intended to fill a gap in
work on the subject created by the
dramatically broadened scope of
securities regulation law as well
as by administrative and judicial changes.
Equally as impressive as the size
and significance of this work is the
fact that throughout the project,
Professor Seligman has lost neither
his endearing personality nor his
engaging sense of humor. When
asked how he has managed to hold
up under the heavy pressures of
publication deadlines and teaching,
Seligman admitted he occasionally
turns to various extracurricular outlets, i.e. collecting works of poetry
and cartoons on the subject of
corporate law. The following
examples speak for themselves.

The poetry of corporate law
by Joel Seligman
The etymology of corporate and
securities law has received a fair
amount of informal study. Any field
that includes terminology as colorful
as "red herring" prospectuses,
"tombstone" ads, and junk bonds,
no doubt, deserves such study.
But I have become convinced that
8
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Congress on matters of international
trade negotiations, and as a visiting
fellow at the Institute for International Economics in Washington,
D.C. He is the author of several
books and numerous articles on
contract law and international
economic relations.

corporate law etymology promises
more than it delivers. Rarely have
terms such as "tramp corporations"
or "piercing the corporate veil" been
less related to their substance. While
such phraseology may suggest the
slightly salacious fantasy life of bond
indenture attorneys, it has little else
to recommend it. I have also been
disappointed by the variability of
terminology. Thus, one person's
"poison pill" is another's "rights
plan;" one person's "death sentence"
provision is another's "new lease on
life;" one person's "greenmail" is another's "selective stock repurchase."
To be sure, insisting on literalness
in definition can make one guilty of
what Jerome Frank called the "pigs
is pigs fallacy" by which one insists
that each word has only one meaning. Employing this fallacy, one
could not drink a toast, and a hot
dog would be a species of the canine
variety. On the other hand, when
words cease to have any relation to
underlying meaning they cease to
be "the skein of a living idea." Thus,
while one may admire the ingenuity
of the originator of a phrase such as
"lollipop defense," it is mystifying
why it should mean a tender offer
by an incumbent management for
all shares but a rival bidder's. Similarly, a phrase such as the "lady
MacBeth defense" has a certain
classical air to it. But, as is the case
in many of the classics, few, if any,
scholars fully recall what it means.
Corporate law has also led a rather
disappointing life in most areas of

B

literature. During a few of the early
editions of their celebrated casebook
on securities regulation, Richard
Jennings and Harold Marsh recommended a novel, The Comfort Letter,
a fictionalized account of a securities
fraud. Reading this work went far to
persuade me that truth is often more
interesting than fiction. Theodore
White, the noted journalist, wrote
a fictionalized account of his unsuccessful effort to rescue Collier's
magazine, entitled A View from the
Fortieth Floor. The book was sufficiently disappointing to him that he
next proceeded to write the "Making
of the President" series. In that instance, all was well that ended well.
More recently, HE Saint wrote
Memoirs of an Irwisible Man, a work
that included brief, rather dreary
moments of insider trading.
In only one area of literature
has the rather limited promise of
corporate and securities law been
fully achieved. That is poetry.
While there are no Miltons or Shakespeares among the authors who
find their muse here, the poetry
produced in this field, I suspect,
compares at least moderately well
with counterpart works in labor or
environmental law.
Let me offer a few illustrations.
The first poem dates back to a
1926 controversy concerning nonvoting common stock, a controversy
recently reprised without poetry.
This controversy prompted the
New York World to publish a satirical
verse, "On Waiting in Vain for the
New Masses to Denounce Nonvoting
Stocks."
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securities, but not privately placed
ones. For decades the difference between public and private sale turned
on whether a sale was made with "a
view to distribution," a highly subjective concept that found its most
bewildering applications in the
"change of circumstances" doctrine.
C. Leonard Gordon, a New York
attorney, memorably explained:

If you buy stock privately,
Enlightened counsel will implore;
Heed the Act of Thirty-Three,
Subsection One of Section Four.

s
Make your purchase for irwestment.
Have a clear and pure intent.
Do not think about divestment
Till some unforeseen event.
Avoid the Crowell-Collier snare
Be one of few and not of many.
You need not be a millionaire
But don't go in with your last
penny . ..
Thereafter, changing factors which
Might make a sale by you exempt
Must be a bad and sudden switch
Which justifies a changed intent.
- continued -

111
II

Then you who drive the fractious nail,
And you who lay the hea:vy rail,
And all who bear the dinner pail
And daily punch the clock Shall it be said your hearts are stone?
They are your brethren and they groan!
Oh, drop a tear for those who own nonvoting corporate stock.

Federal securities law requires
the registration of publicly issued

"There's no cause for panic, Mrs. Munson, but, frankly, there
are certain indicators that cannot be ignored."
9

B

When you have held two years or more
That sad and unforeseen event
Need not be tragic as before
To justify a new intent!
So put your stock upon the shelf;
Don't question when it will be free.
The very thought defeats itself
With legal logic's subtlety.
With time and troubles, you may get
Advice of counsel or, much better,
Advice to sell that's safer yet An SEC "no action" letter.
David Ratne~ while a professor of
Cornell Law School, I believe, was
one of the few professors to suspect the implicit poetry of the field.
At one point, he went so far as to
suggest that much insider trading
law could best be understood as
an opera.

The heroine of the opera is Dieci
Becinque (10b-5 ), a beautiful 30-yearold rule, much beloved by securities
lawyers everywhere. In the first act,
we find her in a marble temple surrounded by nine high priests who sing
her praises. First Willio, the eldest
priest, sings his famous patter song,
"Il Sovrintendente d~sicurazione"
("The Superintendent of Insurance"),
in which he eulogizes 10b-5 as the solution to all the wrongs of mankind. The
act closes with Blackmunio's aria, "I
Uti Affiliati", in which he lauds her as
the savior of the oppressed Indian tribes
of the American West.
After a three-year intermission, the
curtain rises on the second act. We find
our heroine in the same marble temple,
but the mood has changed dramatically. Two new priests, Paolo and
Rehnquistio, are sworn to destroy her.
In the opening aria, "La Scheggia
Azzurra" ("The Blue Chip"), Rehnquistio tells her that only one who has
paid the price may enjoy her affections.
This is followed by the rousing "Ride of
the Hochfelder," in which Paolo tells
her that she was born in manipulation
and deception and may only deal with
wicked people. Next, in the haunting
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aria "O Santa Fe'' ("Oh,
Holy Faith"), Bianco
declares that she must
have nothing to do with
corporate managers, no
matter how wicked they
are. Finally, in
"La Chiarella" ("The Little
Printer"), sung again by
Paolo, she is told that nobody must have anything
to do with her unless he
has first breached a specific
duty to his fellow man.
What I particularly
like about Ratner's
Opera is its ability to
inspire derivative
works. One night while
teaching at George
Washington Law
School, I reread his
work and immediately
conceived the first verse
of "Insider's Blues." Lisa
Eggert and Liz Arky,
two of my students,
then wrote the rest
(sung to the tune of
"16 Tons").

Joel Seligman

16(b) Whose ox gets gored:
Officers, 10 percent owners and members of the board.
If within six months you buy and sell
Then all your profits are shot to hell.
But the SEC said, "That's not enough."
So they rolled up their sleeves and they
got tough.
Fraudulent trading will no longer
thrive
Once we create Rule 10b-5.
Now if you misstate or omit a fact
The Commission will be on your back.
So if you have info that no one else
knows
Your basic choice is abstain or disclose.
Though 16(b) applies to only a few
Rule 10b-5 reaches nearly all of you.
So if you have a duty, this advice you
must choose
Or else you'll be singing the "insiders'
blues."

There is finally the most quixotic
effort in .the field. About ten years
ago, two securities attorneys announced that they found "poetry"
in the provisions of the Trust Indenture Act. I carefully read their
article but found no proof of this
assertion, but on second thought
decided that its title alone suggested a certain poetic bent. It was,
"Put a Bullet in the Poor Beast. His
Leg is Broken and His Use Is Past.
Indenture Trustee: A Proposal to
End It in the Public Interest," 32
Bus. Law. 1705 (1977). Anyone who
could write a title like that is fully
entitled to find poetry in any
statute.
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Legal Secrets
New book by Scheppele explores efficacy in the Common Law
Must a seller of a house tell the
buyer that the water is turned off for
twelve hours everyday? The courts
say yes. But why, then, is a buyer of
a great quantity of tobacco not impelled to inform the seller that the
military blockade of a local port,
which had depressed tobacco sales
and forced down prices, is about to
end? On what basis is the difference
in judgment drawn? How can we
understand this difference?
These seeming inconsistencies
emerge somewhere amidst the process of interpreting the law. Kim
Lane Scheppele, adjunct faculty
member at the Law School and assistant professor in the Department of
Political Science, confronts the confusion by answering the question,
"Which secrets are legal secrets and
what makes them so?" Her recently
published book, Legal Secrets: Equal-

ity and Efficiency in the Common Law
(University of Chicago Press, 1988),
offers a reconciliation for legal discrepencies, and sheds light on the
ethical questions of our society, such
as whether the psychiatrist should
disclose to his patient's girlfriend
that his patient wants to kill her.
Scheppele shows how other disciplines in the social sciences and the
humanities border on and develop
with the culture of law, and how
these connections have become
more apparent in the recent concern over legal interpretation.
In exploring legal secrets
and what defines them as such,
Scheppele poses a challenge to
the economic theory of law which
argues that judges decide cases in
ways that maximize efficiency, and
she asks whether these secrets are
also efficient secrets. Scheppele
argues that the economic view of
law is not complete. In addition,
Scheppele explains questions about

general judicial reasoning, such as
how a judge reaches a resolution
in a dispute built from facts and
rules, and how he or she filters the
values of the legal culture into every
fact summary.
Ultimately, Scheppele shows how
these specific insights into legal secrecy are consistent with the moral
theory of law. She suggests that a
general moral theory indicates that
the content of law in a democracy is
a justification which rests upon the
consent of the governed.
More than a book about legal secrets, Legal Secrets demonstrates the
limits of the economic view of law.
This is a work of constructive legal
theory that draws on moral philosophy, sociology, economics, history,
and political theory, in order to
develop a new angle from which
to view legal interpretation and
legal morality.
In a pre-publication review,
James S. Coleman of the University
of Chicago, one of the nation's top
ranked sociologists, calls the book
ua strikingly powerful and original
analysis." He writes, "I expect Legal
Secrets to become a landmark study,
both because of the quality of the
legal research on which it is based
and because of the thesis Scheppele
sets forth. If Scheppele can
successfully contend against the efficiency position, the consequences
for legal theory are very great
indeed."
Legal Secrets, predicts Jules L.
Coleman, Yale University Law
School, "will be influential among
law and economics scholars, jurisprudes, and contract theorists. It is
a highly original work, one that is
sure to be controversial."

Kim Scheppele

Deborah Gray, LSA, '89
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Faculty honors, activities
Frank R. Kennedy, the Thomas M.
Cooley Professor Emeritus at the
Law School, presented a lecture on
the Supreme Court's interpretation
of the Bankruptcy Reform Act of
1978 during the decade since its
enactment at the Williamsburg
Conference on Bankruptcy. The
conference was presented by the
American law Institute-American
Bar Association Committee on
Continuing Professional Education
last October 17. Kennedy also
participated in two panels at the
conference: on Priorities and the
Avoiding Powers and on the Agenda
for Reform.

Sallyanne Payton

Joseph Vming, Hutchins Professor
of law, participated in two panels in
a Symposium on law, Religion,
and Ethics at Hamline University,
St. Paul, MN last October 13 and 14.
The symposium was designed to
consider how theology and ethics
may shed light on law, the vocation of law, and the relation of law
to justice.

Yale Kamisar

Yale Kamisar, the Henry King
Ransom Professor of law, had a
busy fall 1988 semester. For the tenth
consecutive year he was one of the
three principal speakers (along with
Dean Jesse Choper and Professor
Laurence Tribe) at U.S. law Week's
annual two-day constitutional law
conference (Sept. 8-9, Wash., D.C.).
On October 7, in Minneapolis,
Minn., he spoke about recent
developments in constitutionalcriminal procedure, at a conference
celebrating the lOOth anniversary of
the University of Minnesota law
School. On October 22, in New York
Gty, he delivered the keynote address at the Legal Aid Society's
conference marking the 25th anniversary of the Gideon case. Four days
later he was back in New York, participating in a panel discussion on
drug testing and the Fourth Amendment, held at Columbia law School.

Frank R. Kennedy

Sallyanne Payton received the
Stanford University law School's
1988 Award of Merit at its annual
Alumni/ae Weekend last fall.
Stanford Dean Paul Brest toasted
Professor Payton as a true pathbreaker with a history of service to
government [and] legal education."
0
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Phillips, U.S. Court of Appeals for
the 4th Circuit, in Durham, North
Carolina; and then for U.S. Supreme
Court Justice Sandra Day O'Connor.
Professor Schwab has written
extensively in the areas of tort litigation and labor law.

Three visiting faculty taught at the
Law School during the fall semester:
Koichiro Fujikura, Frances Olsen,
and Stewart Schwab.

Koichiro Fujikura, a professor at the
Faculty of Law, University of Tokyo,
taught a course on Japanese law. He
previously served as a visiting professor at Duke Law School and the
University of California-Berkeley.
Professor Fujikura earned his LLB.
from Doshisha University in Kyoto
in 1957; and then studied political
science at Amherst College, where
he earned a B.A. in 1961. He also
holds two LLM. degrees, one
from Northwestern University Law
School and another from Harvard.
Frances Olsen

Koichiro Fujikura
Frances Olsen visited from UCLA,
where she has taught since 1984.
Olsen has written numerous articles
on legal theory, particularly focused
on feminism. At Michigan she
taught a seminar entitled "Toward
FeministJurisprudence"together
with Prof. Christina Whitman, as
well as a section of torts. Olsen received a B.A. from Goddard College
in Plainfield, Vermont; and, in 1971,

a J. D. from the University of Colorado. She clerked for a federal judge
before representing the American
Indians at Wounded Knee, South
Dakota, throughout the 1973 seige
by the U.S. Government. Olsen then
opened a public interest law firm in
Denver. She entered academia in
1975, teaching at the University of
Puget Sound, Western New England Law School, and St. John's
University in New York. She received an S.J. D. from Harvard Law
School in 1984. She was voted a
fellow of New College, Oxford University in Hilary Term 1987; and a
member of the Senior Common
Room, Brasenose College, Oxford,
in Trinity Term 1987.

Stewart Schwab, on the law faculty
of Cornell University, taught a
course on labor law and a seminar
on economics and the law at Michigan this fall. Schwab earned his
B.A. in economics at Swarthmore
College and did research at the Federal Reserve Bank of Philadelphia
before coming to the U-M, where he
earned both a J.D. ('80) and a Ph.D.
in economics ('81). After graduating,
Schwab clerked for Judge J. Dickson

Stewart Schwab
Two visitors are teaching at the
U-M for the entire school year.

Menachem Mauhter is a senior
lecturer at the Tel Aviv University
Faculty of Law, where he received
his LLB. and his LLM. After completing his legal degrees, he was
appointed legal advisor to the
Ministry of Defense. In the years
1977-1979 he participated in the
peace negotiations between Israel
and Egypt as a member of a highlevel governmental team. From 1979
to 1982 Mautner studied at Yale Law
School, where he earned both an
LLM. and a J.S.D. Mautner has
been teaching and writing in the
areas of contracts, international
trade law, and bankruptcy. He is a
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member of the committee for the
preparation of the new civil code
of the state of Israel. At Michigan,
he is teaching commercial transactions during both terms.

Menachem Mautner

Patricia D. White, a specialist in taxation and legal philosophy, visited
from Georgetown University. She
holds three degrees from the U-M: a
B.A. in philosophy ('71), a J.D. ('74),
and an M.A. in philosophy ('74).
White practiced law with the Washington, D. C. firms of Steptoe &
Johnson and Caplin & Drysdale
from 1975to1979. She joined the
faculty of the Georgetown University Law Center in 1979. She visited
previously at the Law School in
1984-1985.
Last fall she taught federal income
tax and trusts and estates; this winter she is teaching two tax courses.

Patricia White

The Law School hosted in October a visit by
a delegation from the People's Republic of
China. The delegation was gathering information and opinions in connection with the
establishment of the Chinese Training Center for Senior Judges. During their stay
they met with law faculty members and
visited the Institute for Continuing Legal
Education. Pictured above at the dinner
given for them by the Law School are (left
to right) Kevin Kennedy, editor-in-chief
of the Michigan Law Review, who speaks
Chinese and is concurrently working on a
master's degree in Chinese politics; Wang
Zenong, a high-ranking official in the State
Education Commission; Dean Gu Chunde
of People's University Faculty of Law in
Beijing; Lin Yi, a young teacher from
Wuchan University currently a visiting
scholar at the Law School; Professor James J.
White; Shou Daolnan (delegation leader),
Justice of the Supreme People's Court and
member of its important Judicial Committee; Professor Whitmore Gray; Dean Lee
Bollinger; Professor Kent Syverud; Professor Koichiro Fujikura of the University
of Tokyo Law Faculty, currently visiting
professor at the Law School; Professor
Martin Whyte (Sociology); Professor
Donald Munro (Philosophy); Dean Zhao
Shenjiang and Vice-Dean Wang Chenguan
of the Peking University Law Faculty.
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